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35TH CONGRESS,
1st Session.

l
5

SENATE.

~

l

REP. CoM.
No. 118.

IN THE SENATE OF rrHE UNITED STATES.
MARCH

15, 1858.-0rdered to be printed.

Mr. DooLITTLE made the following

REPORT.
[To accompany Joint Resolution S. 21.]

~I-he Committee on Indian AJJairs, to whom was referred the memorial
of David Gordon, in behalf of himself and others, beg leave to report:
That in the year 1848 Congress passed the following act :
AN ACT for the relief of the legal representatives of George Fisher. deceased.

Be it enacted by the Senate and Bouse of Representatives of the United
States Rf America in Congress assembled, That the Second Auditor
of the 'rreasury of the United States be, and he is ·hereby, authorized
and required to examine and adjust the claims of the legal representatives of George Fisher, deceased, on principles of equity and justice,
and having due regard to the proof's for the value of property taken
or destroyed by the troops of the United States engaged in suppressing
Indian hostilities in the year 1813; and that the said legal representatives be paid for the same out of any money in the treasury not otherwise appropriated.
SEC. 2. And be it further enacted, That, if it shall be found impracticable for the claimants to furnjsh distinct proof as to the specific
quantity of property respectively taken or destroyed by the troops and
by the Indians, it shall be lawful for the said accounting officer to
~pportion the losses caused by said troops and. Ind_ians, respectively,
m such manner as, from the proofs, he may thmk JUSt and equitable,
so as to afford a jair andfult indemnity for all losses and injuries occasioned by said troops, and allow the claimants accordingly: Provided,,
That nothing herein contained shall authorize any payment fon
property destroyed by Indians.
Approved April 12, 1848.
Under the provisions of this law there were two adjustments of th&·
claim, which will appear by reference to copies of the Second Auditor's~
reports hereto attached as part of this report. After.- this settlement, .
Congress passed the following act :
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AN ACT supplemental to an act therein mentioned.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That it shall be. the duty
of the Second Auditor of the Treasury, under the provisions of the act
of Congress for the relief of the legal representatives of George Fisher,
deceased, approved 12th of April, 1848, to re-examine the said case,
and to allow the claimants the benefit of t'1e testimony heretofore
marked "re;jectedfor the want of authentication:" Provided, The same
is now legally authenticated by the executive of Alabama; the adjustment to be made in strict accordance with the act herein above referred
to, and to which this act is barely supplemental.
Approved December 22, 1854.
This law has never been executed. The late Secretary of the Treasury, Mr. Guthrie, refused to permit the Second Auditor to readjust
the claim. His reasons therefor are hereto attached as a part of this
report. The main reason which controlled his action was, that he
assumed that the claimants had already had the benefit of the testimony marked "rejected for want of authentication," (abstracts of
which are hereto annexed,) and lre· assumed that Congress in passing
that law were ignorant of that fact. But the assumption of the Secretary was without foundation, and proceedei upon an entire mistake of
the facts on his part, as appears conclusively by the affidavit of
George M. Bibb, the ~ertificate of the governor of the State of Alabama,
and the other papers annexed to this report. The present Secretary
of the Treasury declines to open the case for a new consideration,
upon the ground that he is bound by the action of his predecessor.
The character of the injuries complained of are such as to make the
case one peculiarly proper for the consideration and adjustment of the
War Department. The committee, therefore, recommend the passage
of the accompanying joint resolution.

TREASURY DEPARTMENT,

hecond Auditor's Office, March 30, 1855.
~ rn: By an act approved December 22, 1854 entitled " An act surpl_emen al to the a~~ for ~he re~ie~ of the legal representatives of George
~1. her, decease , which ongmal act was approved April 12, 1848,
1t 1s macle the d ty of the Second Auditor to examine the said case.
and to allow the claimants the benefit of the testimony heretofor~
mark •d "rfjected f<>_r the want of authentication, provided the same is
no\' e<rn.lly auth~ntica!e by the executive of Ala.bama," the aclj ustm ·nt
e ma.de n tnct accor ance with the act above referred to 7
an~\ to ~v hie~ thi act i bar ly su plemental.
. h_e foe~ m . he ca_. e. ar the e: 11y predece or had submitted to
hnn m th 1. ?la1m ngmally t~e depo ition of ix individuals, viz :
H cl n ev1ere, P ·e nal, avi., Harri on, ancl Turner, te tifying to
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the amount and value of property in tbe possession of George Fisher
on a farm in Mississippi Territory, which, they alleged, was destroyed
in the year 1813. Their evidence estimates the value of the property
at sums varying between $13,000 and $22,000. In April, 1848, an
award was made, on the deposition of Haden, Reviere, and Presnal,
allowing $8,873, without interest, the claimants protfsting at the
time against the amount, and insisting upon their right to interest ;
the depositions of Davis, Harrison, and Turner were rejected for want
of authentication. In December, 1848, the Auditor again took up the
case, and upon these rejected depositions allowed the further sum of
$8,973, with interest on the same from 13th of February, 1832, till
December, 1848 ; in rendering the award, however, he deducted from
said second allowance the sum of $8,87,1, with interest thereon from
22d April, 1848, to December, 1848, amounting to $9,237 79, which
really absorbed the interest upon, and a part of the principal of,
$8,!:173, the second award; the claimants still protesting against the
allowance, and contending for interest from• 1813, the date of the
destruction of the property, and not from February, 1832, the time
alleged by the Auditor as the earliest period of the presentation of the
claim.
.
The question as to the time when interest should commence was
submitted to the Attorney General, and, in an opinion given by him.,
dated February 16, 1849, he held that, as the Second Auditor had
decided that the value of the property taken or destroyed, with interest upon it, should be paid as a fa~r and full indemnity, that the
interest should be computed from the time when the property was taken
and destroyed. At this point the case rested when I came into office,
the 9th of April, 1849, and I submitted to the Secretary the two
questions: 1st. Whether the opinion of the late Attorney General
upon the decision of the la~e Second Auditor was obligatory on my
action? and, second, ought mterest to have been allowed under the
act of Congress referred to ? I was answered by an opinion from the
Attorney General, dated May 8, 1849, that I had no diecretion in
the matter, and interest was allowed on $8,973 from the 13th of July,
1813, to the 13th of February, 1832, amounti?-g to $10 ,004 89, prtJsuming that the interest had been allowed as rntended by the awards
of my predecessor from 1832 to 1848.
In looking into the case now, under the provisions of the act
approved December 22, 1854, I find that Congress acted under tbe
impression that the testimony marked "rejected ior want of authentication" had never been acted on, whilst the second award of my predecessor shows that he admitted the testimony and allowed the sum
of $8,973. I also discover the mistake of my predecessor in calculating
the interest.
'rhe point on which I desire your advice and decision is, whether I
am restricted by the last act to the question of the rejected testimony,
and whether I have the power to correct the error in the calculation
of interest.
The whole subject, with all the papers connected with the case, is
submitted for your decision.
I enclose a statement showing what amount has been paid uncler
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the several decisions heretofore made, and what amount is due if the
awards of my predecessor are carried out, allowing interest upon the
same from the 13th of July, 1813, to the .22d of April, 1848, the date
of the first award. I also send with the papers, by request, the argument of counsel in the case.
Very respectfully, your obedient servant,

P. CLAYTON,
Second .Auditor.
Hon.

JAMES GUTHRIE,

Secretary of the Treasury.
Statement of the claim of the representatives of George Fisher, deceased,
as due under the several awards heretofore rnade, and the amounts
paid under said awards :
Amount awarded in April, 1848 ................................. $8,873 00
Amount awarded in December, 1848.......... .................. 8,973 00
17,846 00
Interest on $17,846, the amount of the above awards, from
13th July, 1813, the date of the destruction of the
property, to 22d April, 1848, the date of the first award,
34 years, 9 months, and 10 days, at 6 per cent. per annum................................................................... 37,238 66
55,084 66
From which deductAmount paid 22d April, 1848 ................... $8,873 00
Amount paid 30th December, 1848....... ...... 8,797 94
Amount paid 12th May, 1849 ................... 10,004 89
27,675 83
27 408 83

Basis of the first award.
100 acres of corn on Bassett's creek, 30 bushels to the acre,
(one-half) ...•. , ....................................................... .
400 cattle, 10 each, (one-half) ................................... ..
350 stock hogs, 3 each, (one-half) .............................. ..
75 fat bogs, 14 each, (one-half) .................................. ..
Hat and ~oods u ed by troops, (one-half) ...... " ............. ..
4 dozen wine ........................................................... ..
125 gallon of whi key ....................... ....................... ..
Wheat in Rtack ....................................................... ..
C rn in Alaba a ...................................................... ..

$1,500
2,000
525
525
500
48
125
250
3,500
8,873

Error of 100 in ad ition.

DAVID GORDON.

Basis of the second award.
Corn on Bassett's creek, 3,000 bushels, at $1 each, (one-half)
Cattle, 500 head, (200 used.) at $10 each ........................ .
Hogs, stock, 350, at $3 each, (one-half) ........................ ..
Hogs, fat, 75, at $14 each, (one-half) ............................. .
Furs, hats, and' goods in store, whiskey and wine ............ .
Wheat in stacks, (35 acres) .......................................... .
Whole crop on Alabama river farm, Fort Claiborne ......... ..

$1,500
2,000

525
525
673
250
3,_500

8,973

TREASURY DEPARTMENT,

Second Auditor's Office, February 14, 1857.
Sm: In answer to the resolution adopted by the Committee on
Indian Affairs of the Senate, and referred to this .office yesterday,
asking what action has been taken by the department in execution of
the two acts of Congress '' for the relief of the legal representatives of
George Fisher, deceased, approved April 12, 1848, and December 22,
1854," and requesting the decisions of the Attorney General in relation to interest on said claim, I have the honor to report:

That on a settlement o-f the account on April 22, 1848,
there was allowed and paid, without interest.............. $8,873 00
That on settlement of December 30, 1848, there was
awarded $8,973, with interest thereon from February
13, 1832, to date of this settlement, at 6 per cent. per
annum, amounting to $18,035 73, from which was deducted $8,873 paid on previous settlement, and interest .
thereon, at the same rate, to the date of this settlement,
amounting to $9,237 79, which leaves a balance, which
was paid December 30, 1848.................................... 8,797 94
And that on the last settlement, on the 12th of May, 1849,
there was allowed and paid as interest on $8,973,
awarded to the representatives of George Fisher, from
July 13, 1813 to February 13, 1832, at 6 per cent. per
annum, under opinion of Attorney General of May 8,
1849 ........................ ········· .. ..... .. ....... .. .. . . ......... .. 10,004 89
27,675 83
The opinions of the Attorney General, of December 20, 1849, February 16, 1849, and May 8, 1849, are herewith transmitted, as requested.
The foregoing exhibits all the action of this office by settlement
under the act "for the relief of the representatives of George Fisher,"
approved April 12, 1848. Under the act approved December 22, 1854,
no action has taken place, further than is contained in my letters of
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March 30 1855 and June 11, 1855, addressed to the Secretary of the
Treasury.' Th~ final action on the case, I presume, is on file in the
office of the Secretary, as it was not transmitted with the papers of
Georae Fisher's representatives when returned to this office. The
resol~tion and letter of Mr. Sebastian are returned herewith.
Very respectfully, your obedient servant,
P. CLAYTON,

Second Auditor.
Hon. J AMF.S GuTimrn,
Secretary of the 'Treasitry.

TREASURY DEPARTMENT'

April 4, 1855.
Srn: I find that the Second Auditor, under date of the 22d of Apri1,
1848, rejecting certain depositions for want of sufficient authentication, awarded to the representatives of George Fisher the sum of
$8,873, as a full and fair equivalent for the property destroyed by the
United States troops, and that said sum was accordingly paid to the
representatives. I also find that the said Auditor again took up the
said case, under an opinion of the Attorney General as to the rejected
depositions, and made another award, in which be allowed, on the
whole case, for the property destroyed by the United States troops,
tbe sum of $8,973, being $100 more than allowed by the first award,
and on this latter award allowed interest, at the rate of six per cent.,
frl!m the 13th of February, 1832, the time when Congress was first
petitioned to settle the claim, and deducted therefrom the first award
of $8,873, leaving a balance of $8,797 94, which was paid the representatives.
I further find that, upon the opinion of Attorney General Toucey,
you took up the case and allowed interest upon the last award of
$8,973 from the 13th of July, 1813, to the 13th of February, 1832, and
allowed the further sum of $10,004 89.
You will tbus see that the sum awarded to Fisher's representatives,
by your predecesl:lor, under his second award, embracing the rejected
depositions, has been fully paid, with interest from the 13th of February, 1813, and that there was not the two sums of $8,873 and
'8,~73, con tituting 17,846, awarded for the <lama es done by the
United States troops, and, consequently, there is no such balance due
for intere -tor otherwise, as you suppose.
In my opinion, the econd award of your predecessor, allowing intere.· from 1 32 to the time application was first made to Congress
for com en. ation, wa all that equity and justice called for, and that
1
Attorney
neral '1 ucey' opinion ought not to have been applied to
~he ca e a it too , an <li not ju ·tify the further allowance of
mt re· .
the econd award of your predecess'.)r was made on the basis of
the r j. ~t cl po ition, ~1.1 m king hi first award, the act of 1854,
au horizm(J' th o e po:1t1on to be con idered, and a further award
ma le, wa for the want f the proper information ; and as they have
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already been considered and acted upon, you are not authorized to
revise the action of your predecessor under the provision of the act of
1854) but should make a detailed report of the case to me, so that I
may lay it before the President, to be presented to Congress for their
consideration.
I am, very respectfully,
JAMES GUTHRIE,
Secretary of the Treasury. .
P. CLAYTON, Esq.,
Second Auditor of the Treasury.
The papers are herewith returned.

TREASURY DEPARTMENT,

December 20, 1856.
Srn: I have the honor to report to you, in order that the fact may,
if you think proper, be communicated to Congress, that the act entitled "An act supplementary to an act therein mentioned," approved
22d December, 1854, has not been executed for the reasons and u·n der
the circumstances which will be stated.
The act provides "that it shall be the duty of the Second Auditor
of the Treasury, under the provi~ions of the act of Congress for the
relief of the legal representatives of George Fisher, deceased, approved
April 12, 1848, to re-examine the said case, and to allow the claimants
the benefit of the testimony heretofore marked re}ectedfor the want of
authentication, provided the same is now legally authenticated by the
executive of Alabama; the adjustment to be made in strict accordance
with the act hereinbefore referred to, and to which this act is barely
supplemental.''
.
The facts of the case are, that under the said act of 12th April, 1848,
the Second Auditor made an award, upon the testimony of Robert G.
Hayden, H. L. Deviene, and Absalom P. Greswall, on which there
was allowed and pa.id $8,873. The Auditor, in December, 1848, made
a subsequent award, in which, taking into view the testimony considered in the former, as well as the affidavits of Davis, Turner, and
Hanson, then rejected "because there was no proof that the several
persons before whom they were taken were justices of the peace,''
allowed, by force of the whole, the sum of (being $100 more than the
sums previously allowed).......................................... $8,973 00
The Auditor allowed interest on this sum from the 12th of
February, 1832, when Colonel Fisher first presented his
9,062 73
petition to Congress..............................................

Making.................................................................
And deducted the amount of the former award $8 -873,
with interest thereon from date of payment .....'.....'......

18,035 73

Being ................................... ,........ .. . .... ...... .. ......
which was .paid on the 30th December ' 1848 .

8,797 84

9,237 79

DAVID GORDON.
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Under opinions of successive Attorneys General, of 16th February
and 8th May, 1849, the Auditor further allowed interest from the 13th
July, 1813, when the injury is alleged to have been clone, to the said
13th February, 1832, amounting to $10,004 87-making, in all,
$27,675 83 awarded and paid in this case, of which $8,973 is for
damages, and $18,702 85 for interest.
The act of 22d December, 1854, supplementary to an act therein
mentioned, was introduced and passed in tbe Senate without papers.
The case was brought to my notice under a misapprehension on the
part of the Auditor of the amount of principal paid under the act. of
1848, and a submission of the question of a· further allowance of mterest. My decision on that point is annexed; the law being now
settled at the treasury in respect to such cases, that where interest is
nut granted in express terms, or by necessary implication, it is not
allowed.
By the passage of the recited act Congress intended to give Fisher's
representatives the benefit of the rejected testimony; but as they had
already had the benefit of that testimony in the second award made
by the Auditor, an<l which fact was not known to Congress when they
passed the supplementary act, the particular relief provided for cannot
be granted. It seems manifest that Congress did not intend any
relief other than the benefit of the rejected testimony, although an
examination of the case is directed; but if there was authority now to
re-examine the whole case , and the accounting officers of the treasury
should arrive at the conclusion that Fisher's representatives were entitled to compensation for the whole damage claimed, as well that
done by the United States troops, for which the allowance was made,
as that done by the Indians, which was excluded, inasmuch as Visher's
repre~entatives have received more interest than the whole amount of
damage proved, and as no interest on such claims is now allowable,
no furth er paymel'lt could be made on this claim. Neither of the acts
for the benefit of Fisher's representatives gives interest, or directs the
accounting officers to allow it; and there is no general law authorizing the payment of interest in this class of cases, whilst the practice
of the government is against it. A petition to Congress in this class
of cases is an appeal to the equity and justice of all the people of the
United States; and the act of Congress stands like a judgment or decree in equity between individuals, and carries no interest unless given
in the judgment or decree.
Upon this state of the case, the act of December, 1854, being impe:ati~e, the thing. dir~cted having been before done, if you sl.1all
thrnk 1t fit to s1;bmit this report to Uongresa, it will be for that body
to re eal the aid act, or take such other order in the premises as it
may deem proper.
o re ectfully, your obedient servant,
JAMES GUTHRIE,
Secretary of the Treasury.
En or ed a follow · :
I ap r ve t e view ex res ·ed within and am not inclined to re-

commen further 1 gi lation in the ca

e:

FRANKLIN PIERCE.
JA ' ARY
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TREASURY DEPARTMENT,

December 20, 1855.
Sm: I have the honor to report to you, in order that the fact may,
if you think proper, be communicated to Congres, that the act entitled "An act supplemental to an act therein mentioned," approved
December 22, 1854, has not been executed, for the reasons and under
the circumstances which will be stated.
The act provides "that it shall be the duty of the Second Auditor
of the Treasury, under the provi.,ions of the act of Congress for the
relief of the legal representatives of George Fischer, deceased, approved April 12, 1848, to re-examine the said case, and to allow the
claimants the benefit of the testimony heretofore marked re}ected for
the want ~f authentication, provided the same is now legally authenticated by the executive of Alabama; the adjustment to be made in
strict accordance with the act herein before referred to, and to which
this act is barely supplemental."
The facts of the case are, that, under the said act of April 12, 1848,
the Second Auditor made an award upon the testimony of Robert G.
Hayden, H. L. Deviene, and Absalom Preswal, on which there was
allowed and 1mid $8,873. The Auditor, in December, 1848, made a
subsequent award, in which, taking i11to vit:>w the testimony considered
on the former, as well as the affidavits of Davis, rrurner, and Hanson,
then rejected ''because there was no proof that the several persons
before whom they were taken were justices of the peace," allowed, by
force of the whole, the sum of $8,973, being $100 more than the sum
previously allowed. The Auditor allowed interest on this sum from
the 12th of February, 1832, when Colonel 11,isher first -presented his
petition to Congress, $9,062 73, making $18,035 73, and deducted
the amount of the former award, $8,873, with interest thereon from
date of payment, $9,237 79, leaving $8,797 74; which was paid on
the 30th of December, 1848.
Under opinions of successive Attorneys General, of 16th February
and 8th May, 1849, the Auditor further allowed interest from the 13th
July, 1813, when the injury is alleged to have been done, to the said
13th of February, 1832, amounting to $10,004 89-making, in all,
$27,675 83 awarded and paid in this case, of which $8,973 is for
damages, and $18,702 83 for interest.
The act of December 22, 1854, supplemen~ary to an act therein
mentioned, was introduced and passed in the Senate without papers.
The cas~ was brought to my notice, under a misapprehension on the
part of the Auditor of the amount of principal paid under the act of
1848, and a submissjon of the question of a further allowance of interest. My decision on that point is annexed ; the law being now
settled at the treasury, in respect to such cases, that where interest
is not granted in express terms, or by necessary implication, it is not
allowable.
By the passage of the recited act Congress intended to give Fisher's
representatives the benefit of the rejected testimony ; but as they had
already had the benefit of that testimony in the second award made
by the Auditor, and which fact was not known to Congress when they
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passed the supplementary act, the particular relief provided for cannot
be granted. H seems manifest that OongreFs did not intend any
relief other than the benefit of the rejected testimony, although a reexamination of the case is directed ; but if there was authority now
to re-examine the whole case, and the accounting officers of the treasury should arrive at the conclusion that Fisher's representatives were
entitled to compensation for the whole damage claimei, as well that
done by the United States troops, for which the allowance was made,
as that done by the Indians, which was excluded, inasmuch as Fisher's
representatives have received more iuterest than the whole amount of
damage proved: and as no interest on such claims is now a1lowable,
no further payment could be made on this claim. Neither of the
acts for the benefit of Fisher's representatives gives interest, or directs
the accounting officers to allow it ; and there is no general law authorizing the payment of interest in this class of cases, whilst the practice
of the government is against it.
A petition to OongresA, in this class of cases, is an appeal to the
equity and justice of all the people of the United States; and the act
of CongresH stands like a judgment or decree in equity between individuals, and carries no interest unless given in the judgment or
decree.
Upon this state of the case, the act of December, 1854, being imperative, the thing directed having been before done, if you shall
t,h ink it fit to submit this report to Congress, it will be for that body
to repeal the said act, vr take such other order in the premises as it
may deem proper .
Most respectfully, your obedient servant,
JAMES GUTHRIE,
Secretary oj the Treasury.
The PRESIDENT OF THE UNITED S·rATES.
Endorsed as follows:
I approve the views expressed within, and am not inclined to re•
commend further legislation in thii, case.
FRANKLIN PIERCE.
JA TUARY 18, 1856.

ATTOR :rEY GENERAL'S OFFICE,

December 20, 1848.

~ rn_: In reply t~ yom: inquiry, I beg leave to say that, under the
act f. ng~ : of A1~~1l 12, 18,J , for the relief of the legal repre
ntahve. of
'Orrrc 1:herJ ecea. ed authorizing and requirinO' the
,_ c nd. ~<litor f _the Tmvury ~o e~a.mine and aJju t their claims
for _poh ti n. d rmrr t~1e ~ar of 1812, on principle of equity and
JU_ 1 e. ~he I
ond Aucht r 1 v ry clearly permitted to receive proof
of a_ cla1m ,_lthou,rh he may have pr viou ly ruled out the same proof
or rnfi r 1aht. , 'nd report d upon the other claims ·atisfactorily estab-
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lished. Indeed, I think be is required to do it. It is not necessary
for Congress to rP.-enact the law. If the claim be a just one, the act
is broad enough to permit it to be allowed. No chancellor would feel
at liberty peremptorily and finally to reject it because there was a slip
in the forms of proof. I think the Second Auditor has full power under this act to do justice upon the principles which prevail in courts
of equity, one of which is, not to permit a just claim to be defeated by
an accidental omission or mistake like that in question.
I have the honor to be, very .respectfully, sir, your obedient servant,
ISAAC rrOUOEY,
Attorney General.
Hon. ROBERT J. WALKER,
Secretary of the Treasury.

ATTORNEY GENERAL'S OFFICE,

February 16, 1849.
SIR: In administering the relief provided by the act of Congress
for the legal representatives of George Fisher, deceased, approved
April 12, 1848, it being held by the Second Auditor that the value of
the property taken or destroyed, with interest upon it, is to be paid as
"a fair and full indemnity," it would seem to follow, of course, that
the interest should be computed from the time when the property was
taken or destroyed by the troops of the United States.
As to the rate of interest, it is not fixed by any contract, nor is interest to be paid in pursuance of any contract. It is to be referred to
as a measure of what is deemed, under the laws and practice of this
government, a fair indemnity for the detention of the value, and that
is six per cent. per annum during the period of the detention.
I have the honor to be, very respectfully, sir, your obedient servant,
I. TOUOEY,
Attorney General.
Hon. ROBERT J. WALKER,
Secretary of the Treasury.

ATTORNEY GENERAL'S OFFICE,

May 8, 1849.
SIR: In the matter of the claim of the representatives of George
Fisher, made under the act for their relief of the 12th April, 1848,
the two questions you have submitted to this office I have duly considered ; they are these :
"First. ls the opinion of this office of the 16th February, 1849,
upon the decision of the late Second Auditor obligatory upon the
present incumbent?''
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"And secondly. Ought interest to have been allowed under the act
of' Congress referred to?''
First. The duties of the Attorney General are prescribed by the
judiciary act of I 789, and are: "To give his advice and opinion upon
questions of law when required by the President of the United States,
or when requested by the heads of any of the departments touching
any matters that may concern their departments."
The act does not declare what effect shall be given to such advice
and opinion, but it is believed that the practice of the government
has been invariable al ways to follow it. This has been done from the
great advantage, and almost absolute necessity, of having uniform
rules of decision in all questions of law in analogous cases-a result
much more certain under the guidance and decision of a single department, constituted for the very purpose of advising upon all such questions, and with supposed special qualifications for such a duty. In
my opinion, this practice should be considered as law.
Second. By reference to the act giving relief in this case, it will be
seen that the whole subject of the claim is submitted to the exclusive
judgment of the Second Auditor. No other department had any jurisdiction over it. His judgment was made absolute. By the last rep?rt
of that officer, he did allow interest.; and the interest, with the prmcipal then allowed, has been paid to the claimants. 'rhis, in my
judgment, decides the question as to the title to interest under the
act. The Auditor thought-whether correctly or not, is not submit:ed
to me, and I express no opinion upon it-that such was the meanmg
of the law. His successor, under another rule, perfectly well settled,
has no right to disregard the decision. He is bound to esteem it a
correct one.-(See United States vs. Bank of Metropolis, 15 Pet., 377.)
I have the honor to be, respectfully, sir, your obedient servant,
REVERDY JOHNSON,
Attorney General.
Ilon. WILLIAM M. MEREDITH,
Secretary of the Treasury.

Additional papers in connexion with the claim of Fisher's legal representatives, (referred to in the rep?rt of the House Committee on the
Judiciary, No. 206, and Senate Report No. 446, third session, thirty/ ourth Congress.
ORIGINAL AWARD OF MR. McCALLA.
TREA URY DEPARTMENT,

Second Auditor's Office, April 22, 1848.
~ m: In compliance with the provisions of an act of Cono-ress entitle 1 ' n act for the relief of the leo-al representatives ot· G;orge
F,i ~1er, clecea. e ,". approve April
1848, I have carefully examrnecl the said claim, an on the depositions of Robert G. Haden
H. L. iviere and Ab lorn Pre nal, have conclu ed to allow the su~
of ,87~, as a f 11 an fair equivalent for the property destroyed by

12,
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troops of the United States. This amount I have to request may be
paid out of any appropriation applicable thereto, and in the following
proportions, in pursuance of instructions from the attorney of administrator:
To David Gordon, one-half of the amount ..................... $4,436 50
To Mrs. Susan E. Gordon, one-third the remaining half... 1,478 83
To Hon: ~- C. Cabe!l, attorney for administrator, the rema1n1ng two-thirds...................................... ... . .. 2,957 67
Making, as above .......................................... $8,873 00
I

Very respectfully, your obedient servant,

J. M. McCALLA,
Second .Auditor.
A. K. PARRIS, Esq.,
Second Comptroller, Treasury Department.
[Th~ depositions of Davis, Harrison, and Turner were not even considered when this award was made.]

The Judiciary Committee, in their report, No. 206, have made
several direct issues of fact with Mr. Guthrie. One, very material,
~ 8 to the precise character of the award in December, 1848.
Mr.
Guthrie assumes that it was for principal; the committee say it was
for interest only, including the $100 previously omitted or left out by
mistake. The following official letter of the Second Auditor settles
the question. It establishes beyond controversy that the committee
are right.
TREASURY DEPARTMENT,

Second Auditor's Offece, April 18, 1849.
SIR: By an act of Congress, enti~led '' An act for the relief of
George Fisher's legal representatives, approved April 12, 1848, the
Second Auditor of the Treasury is authorized and required to examine
and adjust the claims of the legal representatives of George Fisher,
deceased, on principles of equity aud justice. My immediate predecessor, under the authority given him by the aforesaid act of Congress,
awarded the sum of $8,873 for property destroyed by the troops of the
United States, engaged in suppressing Indian hostilities in the year
1813 ; this award is dated April 22, 1848. And by a second award
of December 30, 1848, the said Auditor allowed the further sum of
$8,797 94, as interest, computing the interest from the 13th of February, 1832, the day of the presentation of the claim, to the 30th of
December, 1848, the day of the rendition of the award. The legal
representatives of George Fisher now interpose the further claim of in. terest from the year 1813, the year in which the property was destroyed,
to the 13th of February, 1832, the date from which the Second Auditor
ex offecio computed the interest in his second award.
.
Their claim is based upon the fact that the aforesaid Second Auditor
referred the question," when the calculation of interest shall begin?"
to the late Secretary of the Treasury, and received through him the
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opinion of the late Attorney General in reference to the point. The
reference and opinion will both be found among the papers.
The points I wish to present are two : 1st. Is the opinion of the late
Attorney General upon the decision of the late Second Auditor obligatory upon me? and 2d. Ought interest to have been allowed under the
act of Congress referred to ?
The Hon. Secretary of the Treasury will please advise the Second
Auditor on these points.
Very respectfully,
P. CLAYTON,

Second ..Auditor.
Hon.

WILLIAM MEREDITH,

Secretary of the Treasury.

pe-

The depositions marked "~ejected," &c., were mentioned in the
cember award; but the only consideration given to them was to reJect
them. ,Judge Bibb's deposition is conclusive as to this fact_: observe
the date or time at which he swears the depositions were reJected for
want of authentication, viz: in Dece:-nber, 1848.
UNITED STATES OF AMERICA,

District of Columbia,

l

l
~ sc ·
CITY OF WASHINGTON,

..April 13, 1855.

This day, before me, the undersigned, one of the justices of t~e peace
of the United States, in and for the district and city aforesa1~, du!Y
commissioned, sworn , and acting as such, came George M. Bibb, rn
the aforesaid city, and then and there made oath, that in December,
1848, at the instance of Mr. David Gordon, this affiant prosecuted the
claim of the representatives of George Fisher, deceased, before the
then Second Auditor of the Treasury, General John McOalla, for .the
property of said Fisher taken or destroyed by the troops of the U mted
States in the year 1813 ; and then filed with said Auditor, in support
of the claim of the said representatives to an allowance in Addition to
to the sum of $8,873, which had been before that time awarded to
them by said Auditor McOalla. The case was then opened and reexamined, becau e of the production of the additional evidence of the
Rev. rl'homas Berry. This affi.ant was present and at the table of the
ail Amlitor when he made his statement and requisition certified to
the cc ncl Comptroller for the , um of eight thousand nine hundred
, ncl ev nty-three dollars, (. 8 ,973,) as the principal, wit11 interest
here frn
ome lay in February, 1832, deducting therefr0m the
fi rm r ·1m of. , 73, which aicl An litor dcOalla had awarded to said
re1 r . ntativ on :.. .. cl pril, 1848, and interest thereon, as state(l in
aid re ui i i n r certificate acldre · el to aid Comptroller. Said
udit r, in the pre enc of thi affiant made the statement of the
·hol am un f Ir p rty f ·aicl Fi he; which had been taken or deti y l which a
unt l t th
1
of event en thou and nine hun.
rt_:-. i d Har , and theu deducted the one-half thereof,
·1uU' th
u
l 11 \ ed to ai repre cntative , as principal,
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to the sum of $8,973, as aforesaid, upon which said J\foOa1la allowed
interest, commencing in February, 1832, as aforesaid.
When said Auditor McCalla deducted the one-half, as aforesaid, this
affiant asked said Auditor why he had deducted the one-half, and
thereby reduced the principal sum to be allowed to said repr~sentatives to the sum of $8,973 only; to which said McCalla answered he
had so done upon the presumption that the Indians had taken and
destroyed as much of Fisher's property as the troops of the United
States. This affiant stated that the affidavits of Davis, Harriso and
Turner repelled any such presumption, and proved that the property
of said Fisher, mentioned by them, was taken by the troops for their
use; and that which they did not take to themselves, was destroyed
by the troops of the United States, to prevent the Indians from getting
it. To this said McCalla replied, that the depositions of Davis, Harrison, and Turner were not legally authenticated, and therefore he
rejected them. This a:ffiant suggested that the person certifying the
oaths of the witnesses had also certifie'd and sty led himself a justice
of the peace, and therefore he ought to be presumed to be so, as the
contrary was not shown. To this said McCalla responded that he
could not so presume.
After Auditor McCalla, in December, 1848, handed to me his requisition or ce:tificate to the Comptroller for said allowance of the surn
of $8,973, with the interest thereon commencing in February, 1832,
this affiant delivered to the Auditor the protest against said sum of
principal and interest, as being too little; which protest is now on
file in the Auditor's office, bearing date 29th December, 1848, but endorsed as filed 30th December, 1848.
·
The affiant further says, in March, 1855, he re-examined the papers
in the said case, at the instance of said David Gordon, in consequence
of the supplemental act of Congress, approved 22d December, 1854,
and filed an argument thereon with the Hon . P. Clayton, the Second
Auditor. Upon this examination, the basis of the award of 22d
April, 1848, on file, shows the particular articles of property of said
:Fisher, for which Auditor McCalla allowed compensation, showing
deductjons of one-half of the valuation. The particulars of these
allowances, when correctly added, amount to the sum of $8,973, but,
by error in addition, their aggregate value was imrnmed up at only
$8,873 ; and this statement is endorsed ; that the depositions of Harrison, Davis, Turner, and Colonel George Fisher were rejected, signed
by J. F. Polk, and dated May, 1849; the depositions of Davis, Harrison, apd Turner are also endorsed as rejected "by the late Auditor,
GeneraLMcCalla," for want of authentication.
On said examination of the papers in the year 1855, this affiant
saw the award of the Auditor, General McCalla, without date, in which
it is stated that the depositions of Davis, Harrison, and rrurner were
considered ; and it is therein stated (among other things) that the
hides in the tanyard of Fisher could not be used by the troops of the
United States ; that the crockerywares were probably destroyed by
the Indians; that for the smith's tools and the carpenter's tools, the
troops of the United States had no use, and that the houses wer robably destroyed by the Indians. This award so without date, was
not shown to this affiant in 1848; it was not a~ong the papers when
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said requisition or certificate to the Second Comptroller was delivered
to this affiant in December, 1848, and when this affiant delivered to
said Auditor l\foCalla the protest before mentioned. The award of 22d
April, 1848, when the error in addition is corrected, and the said
principal sum allowed in December, 1848, are identically the same
sum. So that if Auditor McOalla did, in December, 1848, consider
the depositions of Davis, Harrison, and Turner J he gave no effect to
them, but must have considered them as of no avail for want of authentica · n ; otherwise he could not have taken off the one-half upon the
presumption that the one-half of the said property had been taken or
destroyed by the Indians. The authentication of the depositions of
Davis, Harrison, and Turner, by the certificate of the governor of the
State of Alabama, was not affixP-d to them until in the year 1850,
October 19, as is seen by inspection.
This affiant states that, for his services aforesaid, rendered in the
year 1848, the .said David Gordon paid him five hundred dollars ;
that, for his services in writing the argument in 1855, the said Gordon gave his note to this affiant for three hundred dollars, without
condition or contingency, dated 28th March, 1855, payable at sixty
days after date, and also a writing of same date, promising to pay
this affiant five per centum on the one-half of whatever sum should be
allowed to the representatives of George Fisher, deceased, under the
said supplemental act of 1854. This latter writing for said contingent per centage this affiant has released and delivered up to said
Gordon, and said Gordon has released this affiant from further prosecution of said claim of the representatives of George Fisher ; and this
affiant hath not now any interest whatever, of profit or loss, in expect~
ancy upon the event of the application of the said representatives
under the said act of 1854.
GEORGE M. BIBB.
ff [ Sworn to and subscribed before me, on the day and year and place

stated in the caption.

T. C. DONN, J.P.

TREASURY DEPARTMENT,

Second Auc!itor' s Office March 28, 1856.
'rn: In repl ' to your letter of this date, askino- what depositions
'n the c e f the lerral representatives of George Fisher, deceased,
be r th
nclor ement "rejected for the want of authentication," I
ave the h m~ r t r:iJOrt th~t the following depositions bear that endor tm nt viz: \V1ley av1s, amuel Harrison, and James Turner.
\ ery re. p ·tfully, your obedient servant,
P. CLAYTON, ,
Second Auditor.
l.

" .

K.

I

EBA TI

•'

I a ·rr,w.1 C mmittee of Indian Affairs, Senate U. S.
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l\Ir. Guthrie alleges tbat tbe claimants had the benefit of the testimony marked "rejected for the want of authentication" in December,
1848. The following official certificate of Governor Collier, of Alabama, shows that these depositions were not authenticated until 19th
of October, 1850, nearly two years subsequent to the time at which
Mr. Guthrie assumes to say '' they had that before : ''
EXECUTIVE DEPARTMENT,

Montgomery) Alabarna.

I, Henry W. Collier, governor c,f the State of Alabama, do hereby
declare and make known to all persons whom it may concern, that
Thomas Simmons, whose signature appears to the foregoing certificate,
was, at the time of signing the same, and at the date thereof, an
acting justice of the peace in and for the county of Macon, in said
State of Alabama, and that full faith and credit are due to all his
official attestations as such.
In testimony whereof, I have hereunto set my hand and caused the
seal of the State to be affixed, at Montgomery, this nineteenth
[L. s.] day of October, A. D. 1850, .and of the independence of the
United States of America the seventy-fifth.
H. W. COLLIER.
By the Governor:
W. GARRET,
Secretary of State.
[The depositions marked ''rejected," &c., were not regarded as entitled to any validity, without legal authentication. The following letter to the chairman of the Senate's Committee on
Indian Affairs is conclusive aa to that point.]
WASHINGTON, D. C., June 28, 1856.
Sm: I have the honor to make this brief statement in reference to the endorsements made
by me while I was chief clerk in the office of the Second Auditor of the 'rreasury on certain
depositions in the account of George Fisher, deceased, viz:
That, according to the best of my recollection, said endorsements were made at the tima
when, by direction of the Auditor, they were taken from among the papers and delivered or
sent to Mr. Gordon for the purpose of having the certificates of the justices of the peace,
which were annexed to them, authenticated-without which they were inadmissible as testimony
in the case.
I have the honor to be, very respectfully, your obedient servant,

J. F. POLK:
Hon. W. K.

SEBASTIAN,

U: S. Senate.
TREASURY DEPARTMENT'

April 4, 1855.
Sm: I find that the Second Auditor, under date of the 22d of April,
1848, rejecting certain depositions for want of sufficient authentica..:
tion, awarded to the repre13entatives of George Fisher the sum of
$8,873, as a full and fair equivalent for the property destroyed by the
United States troops, and that said sum was accordinf{ly paid to the
representatives. I also find that the said Auditor again took up the
said case, under an opinion of the Attorney General as to the rejected
depositions, and made another award, in which he allowed, on the
whole case, for the property destroyed by the United States troops,
the sum of $8,973, being $100 more than allowed by the first award;
- Hep. Com. 118--2
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and on this latter award allowed interest, at the rate of six per cent.,
from the 13th of February, 1832, the time when Congress was first
petitioned to settle the claim, and deducted therefrom the first award
of $8,873, leaving a balance of $8,797 94, wh~ch was paid the representatives.
I further find that, upon the opinion of Attorney General Toucey,
you took up the case and allowed interest upon the last award of
$8,973 from the 13th of July, 1813, to the 13th of February, 1832,
and allowed the further sum of $10,004 89.
You will thus see that the sum awarded to Fisher's representatives
by your predecessor, under his second award, embracing the rejected
depositions, has been fully paid, with interest from the 13th of February, 1813, and that there was not the two sums of $8,873 and
$8,973, constitutiug $17,846, awarded for the damages done by the
United States troops, and, consequently, there is no such balance due
for interest or otherwise, as you suppose.
In my opinion, the second award of your predecessor, allowing interest from 1832 to the time application was first made to Congress
for compensation, was all that equity and justice called for, an~ that
Attorney General Toucey's opinion ought not to have been applied to
the case as it stood, and did not justify the further allowance of
interest.
As the second award of your predecessor was made on the basis of
the rejected depositions on making his first award, the act of 1854,
authorizing those depositions to be considered, and a further award
made, was for the want of the proper information; and as they have
already been considered and acted upon, you are not authorized to
revise the action of your predecessor under the provision of the act of
1854, but should make a detailed report of the case to me, so that I
may lay it before the President, to be presented to Congress for their
consideration.
I am, very respectfully,
JAMES GUTHRIE,
Secretary of the Treasury.
P. CLAYTON, Esq.,
Second .Auditor of the Treasury.
The papers are herewith returned.

TREASURY DEPARTMENT,

Second .Auditor's Office, January 20, 1858.
IR: In reply to your letter of this date, asking for a specific list
from the te t1mony marked "rejected" in the Fisher case I have the
honor to seIJ.d herewith a statement as taken from the t~stimony referred to.
ery re pectfully, yours,
T. J. D. FULLER,
Second .Auditor.
on. . lVERSo ,
Ohairman Oommittee on Claims, U. 8. Senate.
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Statement of the property of George Fisher, deceased, taken, used, or
destroyed by the troops and militia in the service of the United States
in the year 1813.
Between 500 and 600 head of cattle, at that time worth $10 per
head.
80 head of drove hogs, for which he paid $14 per head.
350 head of stock hogs, worth, at that time, $5 per head.
100 acres of corn on Bassett's creek.
10 or 12 barrels of groceries, and between 8 and 12 hundred dollars'
worth of goods, and a quantity of other property, destroyed on the
plantation on Bassett's creek.
Planted upwards of 100 acres of corn on the Alabama river, below
Fort Claiborne, destroyed by the public horses, turned in by order of
Colonel Milton; old corn, at that time, was difficult to be had at from
$2 50 to $3 per bushel.
The above is the testimony of Samuel Harrison and James Turner.
According to the testimony of Willie Davis :
500 head of cattle, or upwards; 86 head of large Tennessee pork
hogs, for which he paid $14 per head; 350 head of stock hogs, $5 to
$6 per head; some $1,000 or $1,200 worth of dry goods; some 8 or
10 barrels of whiskey; 2 or 3 barrels rum or brandy, in a store on
Bassett's creek; fully 100 acres of corn planted on Bassett's creek ;
something like 120 acres planted in corn on the Alabama river, corn
scarcely to be purchased at*$- and 50 cents per bushel, besides a
~ood crop of peas and pumpkins; cattle, quick sale at $10 per head.
The said Fisher lost considerable other property not recollected; all of
which was destroyed by the United States troops.
Thomas Berry's deposition states that the quantity of corn, per
acre, in his fields at Fort Claiborne, was at least fifty bushels to the
acre, and probably more.
*Written thus: -

dollar13 and fifty cents.

